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SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE
KENNEBEC, ss.

STATE OF MAINE,

*

Piaintiff
V,
CASELLA WASTE SYSTEMS, INC. and
KTI, INC.,
Defendants

*
*
*
*
*
*
*
*
*

COMPLAINT
[Injunctive Relief Requested]

L INTRODUCTION

1.

This is an antitrust enforcement action brought by the Attorney General, State of

Maine pursuant to 10 M.R.S.A. §§ 1102-A and 1104, seeking injunctive relief, to prevent the
occurrence of adverse effects on competition which would result from the merger of Defendants.
n. PARTIES AND JURISDICTION
2.

Plaintiff, the State of Maine, sues in its sovereign capacity. The State, through the

Department of the Attorney General, is charged by statute with the enforcement of the antitrust
laws, including 10 M.R.S.A. §§ 1102-A and 1104.
3.

Defendant, Casella Waste Systems, Inc., is a corporation organized, existing, and

doing business under and by virtue of the laws of the State of Delaware, with its principal place
of business at Rutland, Vermont.
4.

Defendant, KTI, Inc., is a corporation organized, existing, and doing business

under and by virtue of the laws of the State of New Jersey, with its principal place of business at
Gotten berg, New Jersey,
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HI. JURISDICTION AND VENUE
5.

This Court has jurisdiction of this action pursuant to 4 M.R.S.A. § 105, 10

M.R.S.A. § 1104 and 14 M.R.S.A. §6051(13).
6.

Venue is proper in this Court pursuant to 14 M.R.S.A. § 501.
IV. THE PROPOSED MERGER

7.

Casella and KTI have entered into an agreement to merge.
V. RELEVANT MARKETS

8.

For purposes of this Complaint, the relevant lines of commerce in which to

analyze the effects of the proposed merger are (a) the provision of small containerized solid
waste hauling services; (b) the disposal of solid waste; and (c) the disposal of incineration
residue, including without limitation ash, bulky waste, grit and glass incapable of incineration.
9.

For purposes of this Complaint, the relevant sections of the State in which to

analyze the effects of the proposed merger in terms of horizontal concentration in the provision
of small containerized solid waste hauling services and the disposal of solid waste are the
following designated counties: Waldo, Kennebec, Franklin, Somerset, Penoboscot, Piscataquis,
Aroostook, Washington, and Hancock Counties.
10.

The market for the provision of small containerized solid waste hauling services

and the market for the disposal of solid waste in the designated counties are highly concentrated,
whether concentration is measured by the Herfindahl-Hirschman Index, the four firm
concentration ratio or other measures of concentration.
11.

Entry by new competitors into the relevant markets described in the foregoing

paragraphs is both difficult and unlikely.
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12.

The merged firm would be vertically integrated, combining activities and

operations in small containerized waste hauling services, incineration, and solid waste and
residue disposal. As a result, the merged firm would possess vertical market power.
VI. EFFECTS OF THE MERGER
13.

The effect of the proposed merger would be to lessen competition substantially

and tend to create a monopoly in the relevant markets in violation of 10 M.R.S.A. § 1102-A in
the following ways, among others:
(a)

by eliminating direct competition between Cased a and KTI;

(b)

by increasing the likelihood that the merged firm will unilaterally exercise

horizontal and vertical market power; and
(c)

by increasing the likelihood of collusion in the relevant markets,
V. CAUSE OF ACTION

14.

The proposed merger, as described above, would violate 10 M.R.S.A. § 1102-A.
VI. REQUEST FOR RELIEF

WHEREFORE, the State of Maine requests that this Court:
A.

Issue appropriate injunctive relief to protect the relevant markets from the anti

competitive impacts and effects described above; and
B.

Award such additional relief as the Court deems just and proper.
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Dated:

f/47/f?
ANDREW KETTERER
Attorney General

FRANCIS ACKERMAN
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8800
Maine Bar No. 2125
Attorney for State of Maine

STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. ÛV R R

STATE OF MAINE,
Plaintiff,
v.
CASELXA WASTE SYSTEMS, INC.
and KTI, INC.
Defendants

)
)
)
)
)
)
)
)
)
)
)

-ÔLI X -

CONSENT ORDER

WHEREAS, Plaintiff, State of Maine, having filed its Complaint herein on September 27,
1999, and Plaintiff and Defendants by their respective attorneys having consented to the entry of
this Consent Order without trial or adjudication of any issue of fact or law herein and without
this Consent Order constituting any evidence against or admission by any party with respect to
any such issue;
NOW, THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
I. JURISDICTION
This Court has jurisdiction over the subject matter of this action and over each of the
parties hereto. The Complaint states a claim upon which relief may be granted against
Defendants under 10 M.R.S.A. § 1104.
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II. DEFINITIONS
A.

“Casella” means Casella Waste Systems, Inc., its directors, officers, employees,

agents, representatives, predecessors, successors and assigns, its subsidiaries, divisions, groups
and affiliates controlled by Casella, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.
B.

“Customer” means a Small Containerized Solid Waste Hauling Service Customer.

C.

“Department” means the Maine Department of the Attorney General.

D.

“Designated Counties” means: Waldo, Kennebec, Franklin, Somerset, Penobscot,

Piscataquis, Aroostook, Washington, and Hancock Counties.
E.

“KTI” means KTI, Inc., its directors, officers, employees, agents, representatives,

predecessors, successors and assigns, its subsidiaries, divisions, groups and affiliates controlled
by KTI, and the respective directors, officers, employees, agents, representatives, successors and
assigns of each,
F.

“PERC” means the Penobscot Energy Recovery Company, and, as appropriate,

the partnership which manages it, and the facility which it operates in Orrington, Maine.
G.

“Small Container” means a 2 to 10 cubic yard container.

H.

“Small Containerized Solid Waste Hauling Service” means providing solid waste

hauling service to customers by providing the customer with a Small Container that is picked up
mechanically using a frontload, rearload, or sideload truck, and expressly excludes hand pick-up
service, and service using a compactor attached to or part of a small container.
I.

“Solid waste hauling” means the collection and transportation to a disposal site of

trash and garbage (but not construction and demolition debris; medical waste, hazardous waste;
organic waste; or special waste, such as contaminated soil, or sludge; or recyclable materials)
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from residential, commercial and industrial customers. Solid waste hauling includes hand pick
up, containerized pick-up, and roll-off service.
J.

“Residue” means materials remaining after processing and combustion of waste at

the PERC facility, including, but not limited to bottom ash, fly ash and solids from emission
control equipment; and in addition means material which consists of glass and grit, certain
ferrous and nonferrous metals not separated and removed for recycling, and all other
noncombustible materials remaining after solid waste has been processed into fuel by the PERC
facility’s front-end processing system, including nonprocessed oversize bulky waste.
K.

“MRC” means the Municipal Review Committee, Inc., a nonprofit corporation

organized under the laws of the State of Maine which was formed by certain municipalities
within the State of Maine to assist them in their dealings with PERC.
L.

“SERF” means the Sawyer Environmental Recovery Facility located in Hampden,

M.

“Noninterested general partner” means any PERC general partner other than

Maine.

Defendants.
N.

“Effective Date” means the date and time upon which the merger of Casella and

KTI shall become effective pursuant to the Agreement and Plan of Merger between Casella and
KTI dated January 12, 1999, as amended.
III. APPLICABILITY
A.

The provisions of this Consent Order shall apply, on and after the Effective Date,

to Casella and KTI, and to all other persons in active concert or participation with Casella and
KTI who shall have received actual notice of this Consent Order by personal service or
otherwise.
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B.

Casella and KTI shall require, as a condition of the sale or other disposition of all

or substantially all of their assets or stock, or the sale of a substantial part of their assets in
Maine, other than as a result of bankruptcy or the action of any regulatory authority based on the
insolvency of Casella or KTI or their noncompliance with the regulatory requirements, that the
acquiring party agree to be bound by the provisions of this Consent Order with respect to the
continued operation of the Casella or KTI assets transferred to the acquiring party’s control.

IV.

PROHIBITED CONDUCT

Defendants are enjoined and restrained as follows:
A.

Defendants shall not enter into any contract for Small Containerized Solid Waste

Hauling Service with customers located in the designated counties unless the contract:
(1)

Permits customers to terminate such contracts by providing 30

days notice prior to the date of termination by any of the following means: mail,
fax, or e-mail; and
(2)

Limits the financial charge for early termination of the contract to

the lesser of Seventy-Five Dollars ($75) or two times the current monthly charge
or two times the average monthly charge over the most recent six month period;
and
(3)

Prominently calls to the attention of customers the provisions

required by subsections (1) and (2) above, in bold-faced type and a font at least
equal to that accorded to other standard form provisions, and in no event smaller
than Times New Roman 9 point type.
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B.

For any business providing solid waste hauling services or any municipality or

other governmental entity for which Casella, KTI or PERC has agreed to accept waste for
disposal at PERC, the Defendants (to the extent they control such operation) shall operate the
gate, scalehouse and disposal area of PERC under terms and conditions no less favorable than
those provided to Casella’s or RTFs vehicles which are engaged in solid waste hauling services;
and (to the extent they do not directly control such operation) shall take no action to permit or
encourage any other party to operate the gate, scalehouse and disposal area of PERC in any other
manner.
C.

Any contract for the transportation or disposal of residue from PERC shall be let

through a competitive procurement process. Casella and KTI shall be recused from any
negotiations, bid package preparation, solicitation, review and evaluation of bids on behalf of
PERC with respect to any such contract for any period during which Casella or KTI retain or
possess any ownership or operational interest (a) in SERF or (b) in any other facility owned or
operated by Casella as of the date on which this Consent Order is entered by the Court which at
any time (before or after entry of this Consent Order) has accepted residue from PERC for
disposal in the ordinary course of business, or has been or is offered or proposed as a disposal
site for such residue in the ordinary course of business. In those instances when they are
required to be recused, Casella and KTI will vote (or cause their designated representative to the
PERC management committee to vote) in favor of the recommendation of the noninterested
general partner with regard to the letting of any such contract unless it in good faith believes that
the recommendation is unreasonable, arbitrary or clearly not in the best interest of the
partnership. In the event that Casella and KTI vote against such recommendation, the matter
shall be referred forthwith to an independent arbitrator who shall have been selected jointly in
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advance by KTI, the noninterested general partner and MRC; and who shall, within thirty (30)
days of the date of the referral, determine in writing whether the noninterested general partner’s
recommendation shall be accepted, based upon the above criteria. At the conclusion of such
process, all material PERC records relating to the process (excluding those subject to attorney
client and work product privilege), including the record and resulting decision of any arbitration,
shall be open to inspection by the Attorney General and the MRC. Copies of all responses to bid
packages shall be provided to any participating bidder upon request. Each bid package shall
clearly and legibly inform bidders of their right to review responses to other bid packages
following award of the contract.
V. NOTICE
With respect to all contracts for Small Containerized Solid Waste Hauling Service in
existence on the Effective Date, Caselia and KTI shall notify all customers under such contracts
of the provisions required by sections IV (A) (1) and (2) above, by means of a notice whose form
shall have been approved in advance by the Attorney General, and which shall be sent by
certified mail, return receipt requested, within thirty (30) days of the Effective Date. Caselia
and KTI shall thereupon, within a reasonable time, provide to the Attorney General a list of all
customers so notified, together with copies of return receipts.
VI. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Consent Order to apply to this Court at any time for such further Orders and directions as may be
necessary or appropriate for the construction, implementation or modification of any of the
provisions of this Consent Order, for the enforcement of compliance herewith and the
punishment of any violations hereof.

State o f M aine v. Casella Wu. e Systems, Inc . and KTI, Inc.
Consent "Order
Page 7

VII. TERMINATION
This Consent Order shall terminate on January 1, 2019.

ANDREW KETTERER
Attorney General

Dated:
FRANCIS ACKERMAN
Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:
JE F F R ^ Y ^ ^ IT E
Pierce Atwooc
Counsel for CaseJla Waste Systems, Inc.
One MonumenwSquare
Portland,
¿04101-4033
(207) 19/

Dated:
Ha r o l d c . p a c h io s
Preti, Flaherty, Beliveau & Pachios
Counsel for KTI, Inc.
443 Congress Street
Portland, ME 04104-7410
(207) 791-3000
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ORDER
IT IS HEREBY ORDERED AND DECREED, as set forth above.

Dated:
Justice of the Superior Coiftrt

STATE OF MAINE
KENNEBEC, ss.

STATE OF MAINE,
Plaintiff,
v.
CASELLA WASTE SYSTEMS, INC.
and KTI, INC.
Defendants

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV -99-212
)
)
)
)
)
)
)
)
)
)
)

JOINT MOTION TO AMEND CONSENT ORDER
AND INCORPORATED MEMORANDUM

NOW COMES Plaintiff, State of Maine, by and through the Department of Attorney
General, and Défendant, Casella Waste Systems, Inc., (having merged with Defendant, KTI,
Inc,), and request that the Consent Order in this action, dated September 28, 1999, be amended in
accordance with the Amended Consent Order submitted herewith.
In support of this Motion, the parties state as follows:
1.

On September 27,1999, the State of Maine, acting through the Office of Attorney

General, Casella Waste Systems, Inc. ("Casella”), and KTI, Inc. ("KTI”), stipulated to and filed
the attached Consent Order which was approved by this Court on September 28, 1999. The
Consent Order was filed in anticipation of the merger of Casella and KTI, which merger was
consummated after the entry of the Consent Order.
2.

At the time of the Consent Order, KTI maintained an ownership interest in the

Penobscot Energy Recovery Company, as defined in the Consent Order (“PERC”), which owns
and manages a waste to energy facility in Orrington, Maine. At that time, Casella owned and

operated the Sawyer Environmental Recovery Facilityj a landfill located in Hampden, Maine,
and also operated a waste hauling business. As a result of its merger with KTI, Casella would
acquire, through a subsidiary, an ownership interest in PERC.
3.

The provisions of Sectipns IV. B. and IV. C. of the Consent Order were intended

to address potential competitive concerns of the Attorney General relating to the operation of
PERC after Casella’s acquisition of an ownership interest in the facility as a result of the KTI
merger.
4.

Casella has recently entered into an agreement with Energy National, Inc. (“ENI”)

and the Municipal Review Committee Corporation (“MRC”), both limited partners in PERC, by
which Casella will sell and divest itself of all ownership interests in PERC. When the divestiture
occurs, the circumstances intended to be addressed by Sections IV. B. and IV. C. of the Consent
Order (namely, ownership by Casella of an interest in PERC) will no longer exist, and the
provisions no longer will be necessary.
5.

Therefore, the proposed Amended Consent Order submitted herewith adds a new

Section IV. D. to the existing Consent Order, which provides that the provisions of Sections IV.
B. and IV. C. shall expire contemporaneously with Casella’s divestiture of its ownership interest
in PERC; and that the provisions of Section IV. C. shall not apply to contracts for transportation
or disposal of residue between PERC and Casella which are effective after the date of the
Amended Consent Order.
6. By virtue of Section VI of the Consent Order, the Court retained jurisdiction for the
purpose of enabling any of the parties to the Consent Order to apply to the Court at any time for

such further orders and directions as may be necessary or appropriate for the construction,
implementation or modification of any of the provisions of the Consent Order.

G. STEVEN ROWE
Attorney General

Dated:
FRANCIS ACKERMAN
Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:

JQ

Counsel for Casella Waste Systems, Inc.
and KTI, Inc.
One Monument Square
Portland, ME 04101-4033
(207) 791-1100

STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV - 99-212

STATE OF MAINE,
Plaintiff,
v.
CASELLA WASTE SYSTEMS, INC.
and KTI, INC.
Defendants

)
)
)
)
)
)
)
)
)
)
)

AMENDED CONSENT ORDER

WHEREAS, Plaintiff, State of Maine, having filed its Complaint herein on September 27,
1999, and Plaintiff and Defendants by their respective attorneys having consented to the entry of
this Amended Consent Order without trial or adjudication of any issue of fact or law herein and
without this Amended Consent Order constituting any evidence against or admission by any
party with respect to any such issue;
NOW, THEREFORE, before the taking of any testimony and'without trial or
adjudication of any issue of fact or law herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
I. JURISDICTION
This Court has jurisdiction over the subject matter of this action and over each of the
parties hereto. The Complaint states a claim upon which relief may be granted against
Defendants under 10 M.R.S.A. § 1104.
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II. DEFINITIONS
A.

“Casella” means Casella Waste Systems, Inc., its directors, officers, employees,

agents, representatives, predecessors, successors and assigns, its subsidiaries, divisions, groups
and affiliates controlled by Casella, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.
B.

“Customer” means a Small Containerized Solid Waste Hauling Service Customer.

C.

“Department” means the Maine Department of the Attorney General.

D.

“Designated Counties” means: Waldo, Kennebec, Franklin, Somerset, Penobscot,

Piscataquis, Aroostook, Washington, and Hancock Counties.
E.

“KTI” means KTI, Inc., its directors, officers, employees, agents, representatives,

predecessors, successors and assigns, its subsidiaries, divisions, groups and affiliates controlled
by KTI, and the respective directors, officers, employees, agents, representatives, successors and
assigns of each.
F.

“PERC” means the Penobscot Energy Recovery Company, and, as appropriate,

the partnership which manages it, and the facility which it operates in Orrington, Maine.
G.

“Small Container” means a 2 to 10 cubic yard container.

H.

“Small Containerized Solid Waste Hauling Service” means providing solid waste

hauling service to customers by providing the customer with a Small Container that is picked up
mechanically using a frontload, rearload, or sideload truck, and expressly excludes hand pick-up
service, and service using a compactor attached to or part of a small container.
I.

“Solid waste hauling” means the collection and transportation to a disposal site of

trash and garbage (but not construction and demolition debris; medical waste, hazardous waste;
organic waste; or special waste, such as contaminated soil, or sludge; or recyclable materials)
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from residential, commercial and industrial customers. Solid waste hauling includes hand pick
up, containerized pick-up, and roll-off service.
J.

“Residue” means materials remaining after processing and combustion of waste at

the PERC facility, including, but not limited to bottom ash, fly ash and solids from emission
control equipment; and in addition means material which consists of glass and grit, certain
ferrous and nonferrous metals not separated and removed for recycling, and all other
noncombustible materials remaining after solid waste has been processed into fuel by the PERC
facility’s front-end processing system, including nonprocessed oversize bulky waste.
K.

“MRC” means the Municipal Review Committee, Inc., a nonprofit corporation

organized under the laws of the State of Maine which was formed by certain municipalities
within the State of Maine to assist them in their dealings with PERC.
L.

“SERF” means the Sawyer Environmental Recovery Facility located in Hampden,

M.

“Noninterested general partner” means any PERC general partner other than

Maine.

Defendants.
N.

“Effective Date” means the date and time upon which the merger of Casella and

KTI shall become effective pursuant to the Agreement and Plan of Merger between Casella and
KTI dated January 12, 1999, as amended.
III. APPLICABILITY
A.

The provisions of this Amended Consent Order shall apply, on and after the

Effective Date, to Casella and KTI, and to all other persons in active concert or participation with
Casella and KTI who shall have received actual notice of this Amended Consent Order by
personal service or otherwise.
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B.

Casella and KTI shall require, as a condition of the sale or other disposition of all

or substantially all of their assets or stock, or the sale of a substantial part of their assets in
■Maine, other than as a result of bankruptcy or the action of any regulatory authority based on the
insolvency of Casella or KTI or their noncompliance with the regulatory requirements, that the
acquiring party agree to be bound by the provisions of this Amended Consent Order with respect
to the continued operation of the Casella or KTI assets transferred to the acquiring party’s
control.

IV.

PROHIBITED CONDUCT

Defendants are enjoined and restrained as follows:
A.

Defendants shall not enter into any contract for Small Containerized Solid Waste

Hauling Service with customers located in the designated counties unless the contract:
(1)

Permits customers to terminate such contracts by providing 30

days notice prior to the date of termination by any of the following means: mail,
fax, or e-mail; and
(2)

Limits the financial charge for early termination of the contract to

the lesser of Seventy-Five Dollars ($75) or two times the current monthly charge
or two times the average monthly charge over the most recent six month period;
and
(3)

Prominently calls to the attention of customers the provisions

required by subsections (1) and (2) above, in bold-faced type and a font at least
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Consent Order
Page 5

equal to that accorded to other standard form provisions, and in no event smaller
than Times New Roman size 9.
B.

For any business providing solid waste hauling services or any municipality or

other governmental entity for which Casella, KTI or PERC has agreed to accept waste for
disposal at PERC, the Defendants (to the extent they control such operation) shall operate the
gate, scalehouse and disposal area of PERC under terms and conditions no less favorable than
those provided to Casella’s or KTTs vehicles which are engaged in solid waste hauling services;
and (to the extent they do not directly control such operation) shall take no action to permit or
encourage any other party to operate the gate, scalehouse and disposal area of PERC in any other
manner.
C.

Any contract for the transportation or disposal of residue from PERC shall be let

through a competitive procurement process.

Casella and KTI shall be recused from any

negotiations, bid package preparation, solicitation, review and evaluation of bids on behalf of
PERC with respect to any such contract for any period during which Casella or KTI retain or
possess any ownership or operational interest a) in SERE or b) in any other facility owned or
operated by Casella as of September 28, 1999 which at any time (before or after September 28,
1999) has accepted residue from PERC for disposal in the ordinary course of business, or has
been or is offered or proposed as a disposal site for such residue in the ordinary course of
business. In those instances when they are required to be recused, Casella and KTI will vote (or
cause their designated representative to the PERC management committee to vote) in favor of
the recommendation of the noninterested general partner with regard to the letting of any such
contract unless it in good faith believes that the recommendation is unreasonable, arbitrary or
clearly not in the best interest of the partnership. In the event that Casella and KTI vote against
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such recommendation, the matter shall be referred forthwith to an independent arbitrator who
shall have been selected jointly in advance by KTI, the noninterested general partner and MRC;
and who shall, within thirty (30) days of the date of the referral, determine in writing whether the
noninterested general partner’s recommendation shall be accepted, based upon the above criteria.
At the conclusion of such process, all material PERC records relating to the process (excluding
those subject to attorney client and work product privilege), including the record and resulting
decision of any arbitration, shall be open to inspection by the Attorney General and the MRC.
Copies of all responses to bid packages shall be provided to any participating bidder upon
request. Each bid package shall clearly and legibly inform bidders of their right to review
responses to other bid packages following award of the contract.
D.

The provisions of sections IV. B. and IV. C. shall expire contemporaneously with

Casella’s divestiture of its ownership interest in PERC (i.e. as a limited partner or a general
partner); and thereafter the provisions of section IV. C. shall not apply to any contracts for the
transportation or disposal of residue between PERC and Casella, including SERF, effective after
the date hereof, regardless of when negotiated.

V. NOTICE
With respect to all contracts for Small Containerized Solid Waste Hauling Service in
existence on the Effective Date, Casella and KTI shall notify all customers under such contracts
of the provisions required by sections IV (A) (1) and (2) above, by means of a notice whose form
shall have been approved in advance by the Attorney General, and which shall be sent by
certified mail, return receipt requested, within thirty (30) days of the Effective Date. Casella and
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KTI shall thereupon, within a reasonable time, provide to the Attorney General a list of all
customers so notified, together with copies of return receipts.
VI. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Amended Consent Order to apply to this Court at any time for such further Orders and directions
as may be necessary or appropriate for the construction, implementation or modification of any
of the provisions of this Amended Consent Order, for the enforcement of compliance herewith
and the punishment of any violations hereof.
VII. TERMINATION
This Amended Consent Order shall terminate on January 1, 2019.

G. STEVEN ROWE
Attorney General

Dated: *2j £ - 3 I
FRANCIS ACKERMAN
Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:

zoo/
JEEFfegSfJA. WHITE
Pi^F^AtXvood
Counsel for Casella Waste Systems, Inc.
and /KTI, Inc.
One Monument Square
Portland, ME 04101-4033
(207) 791-1100
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ORDER
IT IS HEREBY ORDERED AND DECREED, as set forth above

Dated;

Z~? / Z& & 1
ustice of the Superior Court

STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE,

*
*
*
*

Plaintiff

COMPLAINT
[Injunctive Relief Requested]

*
CASELLA WASTE SYSTEMS, INC. and *
KTI, INC.,
*
*
Defendants
*

I. INTRODUCTION

1.

This is an antitrust enforcement action brought by the Attorney General, State of

Maine pursuant to 10 M.R.S.A, §§ 1102-A and 1104, seeking injunctive relief, to prevent the
occuirence of adverse effects on competition which would result from the merger of Defendants.
n. PARTIES AND JURISDICTION
2.

Plaintiff, the State of Maine, sues in its sovereign capacity. The State, through the

Department of the Attorney General, is charged by statute with the enforcement of the antitrust
laws, including 10 M.R.S.A. §§ 1102-A and 1104.
3.

Defendant, Casella Waste Systems, Inc., is a corporation organized, existing, and

doing business under and by virtue of the laws of the State.of Delaware, with its principal place
of business at Rutland, Vermont.
4.

Defendant, KTI, Inc., is a corporation organized, existing, and doing business

under and by virtue of the laws of the State of New Jersey, with its principal place of business at
Guttenberg, New Jersey.
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5.

JURISDICTION AND VENUE

This Court has jurisdiction of this action pursuant to 4 M.R.S. A. § 105, 10

M.R.S.A. § 1104 and 14 M.R.S.A. §6051(13).
6.

Venue is proper in this Court pursuant to 14 M.R.S.A. § 501.
IV. THE PROPOSED MERGER

7.

Caselia and KTI have entered into an agreement to merge,
V. RELEVANT MARKETS

8.

For purposes of this Complaint, the relevant lines of commerce in which to

analyze the effects of the proposed merger are (a) the provision of small containerized solid
waste hauling services; (b) the disposal of solid waste; and (c) the disposal of incineration
residue, including without limitation ash, bulky waste, grit and glass incapable of incineration.
9.

For purposes of this Complaint, the relevant sections of the State in which to

analyze the effects of the proposed merger in terms of horizontal concentration in the provision
of small containerized solid waste hauling services and the disposal of solid waste are the
following designated counties: Waldo, Kennebec, Franklin, Somerset, Penoboscot, Piscataquis,
Aroostook, Washmgton, and Hancock Counties.
10.

The market for the provision of small containerized solid waste hauling services

and the market for the disposal of solid waste in the designated counties are highly concentrated,
whether concentration is measured by the HerfindahFHirschman Index, the four firm
concentration ratio or other measures of concentration.
11.

Entry by new competitors into the relevant markets described in the foregoing

paragraphs is both difficult and unlikely.
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12.

The merged firm wouid be vertically integrated, combining activities and

operations in small containerized waste hauling services, incineration, and solid waste and
residue disposal. As a result, the merged firm would possess vertical market power.
VI. EFFECTS OF THE MERGER
13.

The effect of the proposed merger would be to lessen competition substantially

and tend to create a monopoly in the relevant markets in violation of 10 M.R.S.A. § 1102-A in
the following ways, among others:
(a)

by eliminating direct competition between Casella and KTI;

(b)

by increasing the likelihood that the merged firm will unilaterally exercise

horizontal and vertical market power; and
(c)

by increasing the likelihood of collusion in the relevant markets.
V. CAUSE OF ACTION

14.

The proposed merger, as described above, would violate 10 M.R.S.A. § 1102-A.
VI. REQUEST FOR RELIEF

WHEREFORE, the State of Maine requests that this Court:
A.

Issue appropriate injunctive relief to protect the relevant markets from the anti

competitive impacts and effects described above; and
B.

Award such additional relief as the Court deems just and proper.
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Dated:
ANDREW KETTERER
Attorney General

FRANCIS ACKERMAN
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8800
Maine Bar No. 2125
Attorney for State of Maine

STATE OF MAINE
KENNEBEC, S S .

IN RE THE PROPOSED MERGER OF
CONSOLIDATED WASTE SERVICE,
INC. AND WM MAINE I, INC.

)
)
)

ASSURANCE

Whereas the Attorney General has conducted an investigation
pursuant to 5 M.R.S.A. § 209 to determine whether the proposed
merger of Consolidated Waste Services/ Inc. and WM Maine 1/
Inc. would substantially lessen competition in the special
waste landfill market within the State of Maine; and
Whereas the Attorney General has concluded his
investigation and has determined that the proposed acquisition
may restrain trade in the special waste landfill market for the
disposal of solid waste incinerator ash residue and incinerator
shutdown waste in the State of Maine; and
Whereas WM Maine 1/ Inc. and Consolidated Waste Services/
Inc./ contend that the acquisition would not restrain trade; and
Whereas.WM Maine I, Inc., Waste Management of New
Hampshire, Inc., and Consolidated Waste Services/ Inc., without
admitting any violations of the Maine Act/ voluntarily enter
the following Assurance upon the terms and conditions disclosed
below in order to permit the acquisition to close with the
consent of the Department of the Attorney General;
Now, therefore, without the taking of any evidence, and
without trial or adjudication of any issue of fact or law, the
Attorney General of the State of Maine makes the following
findings:
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FINDINGS OF THE ATTORNEY GENERAL
The Attorney General/ after examining the proposed
acquisition/ has found the following:
1.

Consolidated Waste Services/ Inc. (hereinafter CWS) is

a Maine corporation with its headquarters located in
Norridgewock/ Somerset County/ Maine.

The primary business of

CWS is to own and operate a commercial secure landfill for the
disposal of special waste in Norridgewock (hereinafter CWS
Landfill).
2.

WM Maine I, Inc. (hereinafter WMM) is a Delaware

corporation with its registered office located in Delaware.
WMM is an affiliate of Waste Management of Maine, Inc., which
is a Maine corporation with its principal place of business in
Portland, Maine.

The primary business of Waste Management of

Maine, Inc. is to own and operate a solid waste collection
business in southwest Maine.
3.

Waste Management of New Hampshire, Inc. (WMNH) is a

Connecticut corporation and an affiliate corporation of WMM.
WMNH owns and operates a commercial secure landfill in
Rochester, New Hampshire, known as the Turnkey landfill.
4.

Currently there exists a scarcity of commercial secure

landfills licensed to accept incinerator ash residue and
incinerator shutdown waste generated in the State of Maine.
5.

On April 10, 1990, CWS and WMM executed an agreement by

which WMM would merge with CWS.
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6,

Implementation of the agreement in the absence of this

Assurance might have the effect of restraining competition for
the disposal of solid waste incinerator ash residue and
incinerator shutdown waste in the State of Maine from four
waste to energy facilities:

Penobscot Energy Recovery Facility

(PERC) in Orrington, Maine; Maine Energy Recovery Facility
(MERC) in Biddeford, Maine; Mid-Maine Waste Action Coalition
(MMWAC) in Auburn/ Maine; and Regional Waste Systems (RWS) in
Portland/ Maine.
7,

The potential effect referred to above will be

ameliorated by the execution of this Assurance/ whereby WMM,
WMNH/ and CWS agree to provide landfill capacity at a
competitive price for a period ending December 31/ 1996 to
PERC/ MERC/ MMWAC and RWS.
WHEREFORE/ WMM/ WMNH/ and CWS/ pursuant to 5 M.R.S.A.
§ 210/ and without making any admissions as to any issue of law
or f a c t e n t e r into the following Assurances:
1.

That prior to consummation of the merger7 WMM and CWS

shall agree to execute contracts substantially in the form
attached as Exhibits A, B, C and D to provide solid waste
disposal capacity for incinerator ash residue, front end
process residue, and incinerator shutdown waste and will tender
those contracts for review and acceptance to MERC, PERC, MMWAC
and RWS respectively. ■
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2.

That the Attorney General may file an action under

5 M.R.S.A. § 209 and seek appropriate relief from the Superior
Court to remedy a material and substantial breach by WMM, CWS,
or WMNH, their successors, agents or any other persons acting
in or on their behalf in the performance of the contracts
contained in Exhibits A, B, C and D; and that any such material
and substantial breach, if found by the Superior Court, shall
constitute an unfair method of competition in violation of
5 M.R.S.A. § 207.

Dated :

Or tnher 24 1990

Dated ;

October 2 4 ,

Dated ;

October 2 4 ,1 9 9 0

1990

STATE OF
SS.

^

Personally appeared before me the above-named individuals
and acknowledged the foregoing to be their free act and deed
and the free act and deed of said corporations.
Dated :

/ù J ^ U / ¿ ¡ o

...

^—Motarjy ' Public
«

Dated :

m is s io n e x p i r e s

OCT. 13, t9 0 S

/¿7 / I f
Deputy Attorney General
Chief, Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661
Attorney for the State of Maine

STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. ß i q R - ä i X *

STATE OF MAINE,

)
)
Plaintiff,
‘ )
)
v.
)
)
CASELLA WASTE SYSTEMS, INC,
)
)
and KTI, INC.
)
)
Defendants
)

CONSENT ORDER

WHEREAS, Plaintiff, State of Maine, having filed its Complaint herein on September 27,
1999, and Plaintiff and Defendants by their respective attorneys having consented to the entry of
this Consent Order without trial or adjudication of any issue of fact or law herein and without
this Consent Order constituting any evidence against or admission by any party with respect to
any such issue;
NOW, THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
I. JURISDICTION
This Court has jurisdiction over the subject matter of this action and over each of the
parties hereto. The Complaint states a claim upon which relief may be granted against
Defendants under 10 M.R.S.A. § 1104.

State o f Maine v. Casella Wu_ j Systems, Inc . and KTI, Inc.
Consent Order
Page 2

II. DEFINITIONS
A.

'‘Casella” means Casella Waste Systems* Inc.* its directors, officers, employees,

agents, representatives, predecessors, successors and assigns, its subsidiaries, divisions, groups
and affiliates controlled by Casella, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.
B.

“Customer” means a Small Containerized Solid Waste Hauling Service Customer.

C.

“Department” means the Maine Department of the Attorney General.

D.

“Designated Counties” means: Waldo, Kennebec, Franklin, Somerset, Penobscot,

Piscataquis, Aroostook, Washington, and Hancock Counties.
E.

“KTI” means KTI, Inc., its directors, officers, employees, agents, representatives,

predecessors, successors and assigns, its subsidiaries, divisions, groups and affiliates controlled
by KTI, and the respective directors, officers, employees, agents, representatives, successors and
assigns of each.
F.

“PERC” means the Penobscot Energy Recovery Company, and, as appropriate,

the partnership which manages it, and the facility which it operates in Orrington* Maine.
G.

“Small Container” means a 2 to 10 cubic yard container.

H.

“Small Containerized Solid Waste Hauling Service” means providing solid waste

hauling service to customers by providing the customer with a Small Container that is picked up
mechanically using a frontload, rearload, or sideload truck, and expressly excludes hand pick-up
service, and service using a compactor attached to or part of a small container.
I.

“Solid waste hauling” means the collection and transportation to a disposal site of

trash and garbage (but not construction and demolition debris; medical waste, hazardous waste;
organic waste; or special waste, such as contaminated soil, or sludge; or recyclable materials)

State o f Maine v. Caseila Wu j Systems, Inc. and KTI, Inc.
Consent Order
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from residential, commercial and industrial customers. Solid waste hauling includes hand pick
up, containerized pick-up, and roll-off service.
J.

“Residue” means materials remaining after processing and combustion of waste at

the PERC facility, including, but not limited to bottom ash, fly ash and solids from emission
control equipment; and in addition means material which consists of glass and grit, certain
ferrous and nonferrous metals not separated and removed for recycling, and all other
noncombustible materials remaining after solid waste has been processed into fuel by the PERC
facility’s front-end processing system, including nonprocessed oversize bulky waste.
K.

“MRC” means the Municipal Review Committee, Inc., a nonprofit corporation

organized under the laws of the State of Maine which was formed by certain municipalities
within the State of Maine to assist them in their dealings with PERC.
L.

“SERE” means the Sawyer Environmental Recovery Facility located in Hampden,

M.

“Noninterested general partner” means any PERC general partner other than

Maine.

Defendants.
N.

“Effective Date” means the date and time upon which the merger of Caseila and

KTI shall become effective pursuant to the Agreement and Plan of Merger between Caseila and
KTI dated January 12, 1999, as amended.
III. APPLICABILITY
A.

The provisions of this Consent Order shall apply, on and after the Effective Date,

to Caseila and KTI, and to all other persons in active concert or participation with Caseila and
KTI who shall have received actual notice of this Consent Order by personal service or
otherwise.

State o f Maine v. Casella Wt.
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B.

»Systems, Inc . and KTI, Inc .

Casella and KTI shall require, as a condition of the sale or other disposition of all

or substantially all of their assets or stock, or the sale of a substantial part of their assets in
Maine, other than as a result of bankruptcy or the action of any regulatory authority based on the
insolvency of Casella or KTI or their noncompliance with the regulatory requirements, that the
acquiring party agree to be bound by the provisions of this Consent Order with respect to the
continued operation of the Casella or KTI assets transferred to the acquiring party’s control.

IV.

PROHIBITED CONDUCT

Defendants are enjoined and restrained as follows:
A.

Defendants shall not enter into any contract for Small Containerized Solid Waste

Hauling Service with customers located in the designated counties/unless the contract:
(1) ‘ Permits customers to terminate such contracts by providing 30
days notice prior to the date of termination by any of the following means: mail,
fax, or e-mail; and
(2)

Limits the financial charge for early termination of the contract to

the lesser of Seventy-Five Dollars ($75) or two times the current monthly charge
or two times the average monthly charge over the most recent six month period;
and
(3)

Prominently calls to the attention of customers the provisions

required by subsections (1) and (2) above, in bold-faced type and a font at least
equal to that accorded to other standard form provisions, and in no event smaller
than Times New Roman 9 point type.
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B.

For any business providing solid waste hauling services or any municipality or

other governmental entity for which Casella, KTI or PERC has agreed to accept waste for
disposal at PERC, the Defendants (to the extent they control such operation) shall operate the
gate, scalehouse and disposal area of PERC under terms and conditions no less favorable than
those provided to Casella’s or RTFs vehicles which are engaged in solid waste hauling services;
and (to the extent they do not directly control such operation) shall take no action to permit or
encourage any other party to operate the gate, scalehouse and disposal area of PERC in any other
manner.
C.

Any contract for the transportation or disposal of residue from PERC shall be let

through a competitive procurement process. Casella and KTI shall be recused from any
negotiations, bid package preparation* solicitation, review and evaluation of bids on behalf of
PERC with respect to any such contract for any period during which Casella or KTI retain or
possess any ownership or operational interest (a) in SERF or (b) in any other facility owned or
operated by Casella as of the date on which this Consent Order is entered by the Court which at
any time (before or after entry of this Consent Order) has accepted residue from PERC for
disposal in the ordinary course of business, or has been or is offered or proposed as a disposal
site for such residue in the ordinary course of business. In those instances when they are
required to be recused, Casella and KTI will vote (or cause their designated representative to the
PERC management committee to vote) in favor of the recommendation of the noninterested
general partner with regard to the letting of any such contract unless it in good faith believes that
the recommendation is unreasonable, arbitrary or clearly not in the best interest of the
partnership. In the event that Casella and KTI vote against such recommendation, the matter
shall be referred forthwith to an independent arbitrator who shall have been selected jointly in
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advance by KTI, the noninterested general partner and MRC; and who shall, within thirty (30)
days of the date of the referral, determine in writing whether the noninterested general partner’s
recommendation shall be accepted, based upon the above criteria. At the conclusion of such
process, all material PERC records relating to the process (excluding those subject to attorney
client and work product privilege), including the record and resulting decision of any arbitration,
shall be open to inspection by the Attorney General and the MRC. Copies of all responses to bid
packages shall be provided to any participating bidder upon request. Each bid package shall
clearly and legibly inform bidders of their right to review responses to other bid packages
following award of the contract.
V. NOTICE
With respect to all contracts for Small Containerized Solid rWaste Hauling Service in
existence on the Effective Date, Casella and KTI shall notify all customers under such contracts
of the provisions required by sections IV (A) (1) and (2) above, by means of a notice whose form
shall have been approved in advance by the Attorney General, and which shall be sent by
certified mail, return receipt requested, within thirty (30) days of the Effective Date. Casella
and KTI shall thereupon, within a reasonable time, provide to the Attorney General a list of all
customers so notified, together with copies of return receipts.
VI. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Consent Order to apply to this Court at any time for such further Orders and directions as may be
necessary or appropriate for the construction, implementation or modification of any of the
provisions of this Consent Order, for the enforcement of compliance herewith and the
punishment of any violations hereof.
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YU. TERMINATION
This Consent Order shall terminate on January 1, 2019.

ANDREW KETTERER
Attorney General

Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:

2-3) W
JEFFR^Y^T WHITE
Pierce Atwood'
Counsel for Casedla Waste Systems
One MonumenES quare
Portland, fcfe/4101-4033
(207) 79i

Ha r o l d c . p a c h io s
Preti, Flaherty, Beliveau & Pachios
Counsel for KTI, Inc,
443 Congress Street
Portland, ME 04104-7410
(207)791-3000
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ORDER
IT IS HEREBY ORDERED AND DECREED, as set forth above.

Dated:

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV -99-212

STATE OF MAINE
KENNEBEC, ss.

STATE OF MAINE,

)
)
)
)

Plaintiff,
v.
CASELLA WASTE SYSTEMS, INC.

)

and KTI, INC.
Defendants

)

ORDER TERMINATING AMENDED CONSENT ORDER
WHEREAS, on February 27, 20.01, the Court entered an Amended Consent Order in this
action, which order superseded and replaced the original Consent Order dated September 28,
1999; and
WHEREAS, the parties have filed a Joint Motion to Terminate the Amended Consent
' Order for the reasons stated in the said Motion; and;

. . .

WHEREAS, the Court is satisfied that valid reasons for termination of the Amended
Consent Order have been presented, and that the termination of the Amended Consent Order is
appropriate and proper.
NOW THEREFORE, it is hereby ordered, adjudged and decreed as follows:
The Amended Consent Order in this action, dated February 27, 2001, is hereby
terminated, effective as of September 13, 2003, and thereafter shall have no further force or
effect.-

■

. I--

•

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV - 99-212

STATE OF MAINE
KENNEBEC, ss.

STATE OF MAINE,

)
)

Plaintiff,

)

y.
CASELLA WASTE SYSTEMS, INC.
and KTI, INC.
Defendants

)
)
)
)
)
)
)
)

AMENDED CONSENT ORDER

WHEREAS, Plaintiff, State of Maine, having filed its Complaint herein on September 27,
1999, and Plaintiff and Defendants by their respective attorneys having consented to the entry of
this Amended Consent Order without trial or adjudication of any issue of fact or law herein and
without this Amended Consent Order constituting any evidence against or admission by any
party with respect to any such issue;
NOW, THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
I. JURISDICTION
This Court has jurisdiction over the subject matter of this action and over each of the
parties hereto. The Complaint states a claim upon which relief may be granted against
Defendants under 10 M.R.S.A, § 1104.
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II. DEFINITIONS
A.

“Casella” means Casella Waste Systems, Inc., its directors, officers, employees,

agents, representatives, predecessors, successors and assigns, its subsidiaries, divisions, groups
and affiliates controlled by Casella, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.
B.

“Customer” means a Small Containerized Solid Waste Hauling Service Customer.

C.

“Department” means the Maine Department of the Attorney General.

D.

“Designated Counties” means: Waldo, Kennebec, Franklin, Somerset, Penobscot,

Piscataquis, Aroostook, Washington, and Hancock Counties.
E.

. “KTI” means KTI, Inc., its directors, officers, employees, agents, representatives,

predecessors, successors and assigns, its subsidiaries, divisions, grpups and affiliates controlled
by KTI, and the respective directors, officers, employees, agents, representatives, successors and
assigns of each.
F.

“PERC” means the Penobscot Energy Recovery Company, and, as appropriate,

the partnership which manages if and the facility which it operates in Orrington, Maine.
G.

“Small Container” means a 2 to 10 cubic yard container.

H.

“Small Containerized Solid Waste Hauling Service” means providing solid waste

hauling service to customers by providing the customer with a Small Container that is picked up
mechanically using a frontload, rearload, or sideload truck, and expressly excludes hand pick-up
service, and service using a compactor attached to or part of a small container.
I.

“Solid waste hauling” means the collection and transportation to a disposal site of

trash and garbage (but not construction and demolition debris; medical waste, hazardous waste;
organic waste; or special waste, such as contaminated soil, or sludge; or recyclable materials)
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from residential, commercial and industrial customers. Solid waste hauling includes hand pick
up, containerized pick-up, and roll-off service.
J.

“Residue” means materials remaining after processing and combustion of waste at

the PERC facility, including, but not limited to bottom ash, fly ash and solids from emission
control equipment; and in addition means material which consists of glass and grit, certain
ferrous and nonferrous metals not separated and removed for recycling, and all other
noncombustible materials remaining after solid waste has been processed into fuel by the PERC
facility’s front-end processing system, including nonprocessed oversize bulky waste.
K.

“MRC” means the Municipal Review Committee, Inc., a nonprofit corporation

organized under the laws of the State of Maine which was formed by certain municipalities
within the State of Maine to assist them in their dealings with PER.C.
L.

“SERF” means the Sawyer Environmental Recovery Facility located in Hampden,

M.

“Noninterested general partner” means any PERC general partner other than

Maine.

Defendants,
N.

“Effective Date” means the date and time upon which the merger of Casella and

KTI shall become effective pursuant to the Agreement and Plan of Merger between Casella and
KTI dated January 12, 1999, as amended,
III. APPLICABILITY
A.

The provisions of this Amended Consent Order shall apply, on and after the

Effective Date, to Casella and KTI, and to all other persons in active concert or participation with
Casella and KTI who shall have received actual notice of this Amended Consent Order by
personal service or otherwise.
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B.

Casella and KTI shall require, as a condition of the sale or other disposition of all

or substantially all of their assets or stock, or the sale of a substantial part of their assets in
Maine, other than as a result of bankruptcy or the action of any regulatory authority based on the
insolvency of Casella or KTI or their noncompliance with the regulatory requirements, that the
acquiring party agree to be bound by the provisions of this Amended Consent Order with respect
to the continued operation of the Casella or KTI assets transferred to the acquiring party’s
control.

IV.

PROHIBITED CONDUCT

Defendants are enjoined and restrained as follows:
A.

Defendants shall not enter into any contract for Small Containerized Solid Waste

Hauling Service with customers located in the designated counties unless the contract:
(1)

Permits customers to terminate such contracts by providing 30

days notice prior to the date of termination by any of the following means: mail,
fax, or e-mail; and
(2)

Limits the financial charge for early termination of the contract to

the lesser of Seventy-Five Dollars ($75) or two times the current monthly charge
or two times the average monthly charge over the most recent six month period;
and
(3)

Prominently calls to the attention of customers the provisions

required by subsections (1) and (2) above, in bold-faced type and a font at least
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equal to that accorded to other standard form provisions, and in no event smaller
than Times New Roman size 9.
B.

For any business providing solid waste hauling services or any municipality or

other governmental entity for which Casella, KTI or PERC has agreed to accept waste for
disposal at PERC, the Defendants (to the extent they control such operation) shall operate the
gate, scalehouse and disposal area of PERC under terms and conditions no less favorable than
those provided to Casella’s or KTI’s vehicles which are engaged in solid waste hauling services;
and (to the extent they do not directly control such operation) shall take no action to permit or
encourage any other party to operate the gate, scalehouse and disposal area of PERC in any other
manner.
C.

Any contract for the transportation or disposal of residue from PERC shall be let

through a competitive procurement process.

Casella and KTI shall be recused from any

negotiations, bid package preparation, solicitation, review and evaluation of bids on behalf of
PERC with respect to any such contract for any period during which Casella or KTI retain or
possess any ownership or operational interest a) in SERF or b) in any other facility owned or
operated by Casella as of September 28, 1999 which at any time (before or after September 28,
1999) has accepted residue from PERC for disposal in the ordinary course of business, or has
been or is offered or proposed as a disposal site for such residue in the ordinary course of
business. In those instances when they are required to be recused, Casella and KTI will vote (or
cause their designated representative to the PERC management committee to vote) in favor of
the recommendation of the noninterested general partner with regard to the letting of any such
contract unless it in good faith believes that the recommendation is unreasonable, arbitrary or
clearly not in the best interest of the partnership. In the event that Casella and KTI vote against
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such recommendation, the matter shall be referred forthwith to an independent arbitrator who
shall have been selected jointly in advance by KTI, the noninterested general partner and MRC;
and who shall, within thirty (30) days of the date of the referral, determine in writing whether the
noninterested general partner’s recommendation shall be accepted, based upon the above criteria.
At the conclusion of such process, all material PERC records relating to the process (excluding
those subject to attorney client and work product privilege), including the record and resulting
decision of any arbitration, shall be open to inspection by the Attorney General and the MRC.
Copies of all responses to bid packages shall be provided to any participating bidder upon
request. Each bid package shall clearly and legibly inform bidders of their right to review
responses to other bid packages following award of the contract.
D.

The provisions of sections IV. B. and IV, C. shall expire contemporaneously with

Casella’s divestiture of its ownership interest in PERC (i.e. as a limited partner or a general
partner); and thereafter the provisions of section IV. C. shall not apply to any contracts for the
transportation or disposal of residue between PERC and Casella, including SERF, effective after
the date hereof, regardless of when negotiated.

V. NOTICE
With respect to all contracts for Small Containerized Solid Waste Hauling Service in
existence on the Effective Date, Casella and KTI shall notify all customers under such contracts
of the provisions required by sections IV (A) (1) and (2) above, by means of a notice whose form
shall have been approved in advance by the Attorney General, and which shall be sent by
certified mail, return receipt requested, within thirty (30) days of the Effective Date. Casella and
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KTI shall thereupon, within a reasonable time, provide to the Attorney General a list of ail
customers so notified, together with copies of return receipts.
VI. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Amended Consent Order to apply to this Court at any time for such further Orders and directions
as may be necessary or appropriate for the construction, implementation or modification of any
of the provisions of this Amended Consent Order, for the enforcement of compliance herewith
and the punishment of any violations hereof.
VII. TERMINATION
This Amended Consent Order shall terminate on January 1, 2019,

G. STEVEN ROWE
Attorney General

yLts-\

Dated:

FRANCIS ACKERMAN
Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:

Zoo/

JEFFRp

WHITE

P r^ Ä J^ o o d

Counsel for Casella Waste Systems, Inc.
and KTI, Inc.
One Monument Square
Portland, ME 04101-4033
(207) 791-1100
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ORDER
IT IS HEREBY ORDERED AND DECREED, as set forth above.

Dated:
Justice of the Superior Court

STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE,
Plaintiff,
V.

CASELLA WASTE SYSTEMS, INC,
and KTI, INC.
Defendants

)
)
)
)
)
)
)
)
)
)
)

CONSENT ORDER
*

WHEREAS, Plaintiff, State of Maine, having filed its Complaint herein on September 27,
1999, and Plaintiff and Defendants by their respective attorneys having consented to the entry of
this Consent Order without trial or adjudication of any issue of fact or law herein and without
this Consent Order constituting any evidence against or admission by any party with respect to
any such issue;
NOW, THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law herein, and upon consent of the parties hereto, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:
h JURISDICTION
This Court has jurisdiction over the subject matter of this action and over each of the
parties hereto. The Complaint states a claim upon which relief may be granted against
Defendants under 10M.R.S.A. § 1104,
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II. DEFINITIONS
A.

“Casella” means Casella Waste Systems, Inc., its directors, officers, employees,

agents, representatives, predecessors, successors and assigns, its subsidiaries, divisions, groups
and affiliates controlled by Casella, and the respective directors, officers, employees, agents,
representatives, successors and assigns of each.
B.

“Customer” means a Small Containerized Solid Waste Hauling Service Customer.

C.

“Department” means the Maine Department of the Attorney General.

D.

“Designated Counties” means: Waldo, Kennebec, Franklin, Somerset, Penobscot,

Piscataquis, Aroostook, Washington, and Hancock Counties.
E.

“KTI” means KTI, Inc,, its directors, officers, employees, agents, representatives,

predecessors, successors and assigns, its subsidiaries, divisions, groups and affiliates controlled
by KTI, and the respective directors, officers, employees, agents, representatives, successors and
assigns of each.
F.

“PERC” means the Penobscot Energy Recovery Company, and, as appropriate,

the partnership which manages it, and the facility which it operates in Orrington, Maine.
G.

“Small Container” means a 2 to 10 cubic yard container.

H.

“Small Containerized Solid Waste Hauling Service” means providing solid waste

hauling service to customers by providing the customer with a Small Container that is picked up
mechanically using a frontload, rearload, or sideload truck, and expressly excludes hand pick-up
service, and service using a compactor attached to or part of a small container.
I.

“Solid waste hauling” means the collection and transportation to a disposal site of

trash and garbage (but not construction and demolition debris; medical waste, hazardous waste;
organic waste; or special waste, such as contaminated soil, or sludge; or recyclable materials)
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from residential, commercial and industrial customers. Solid waste hauling includes hand pick
up, containerized pick-up, and roll-off service.
J.

“Residue” means materials remaining after processing and combustion of waste at

the PERC facility, including, but not limited to bottom ash, fly ash and solids from emission
control equipment; and in addition means material which consists of glass and grit, certain
ferrous and nonferrous metals not separated and removed for recycling, and all other
noncombustible materials remaining after solid waste has been processed into fuel by the PERC
facility’s front-end processing system, including nonprocessed oversize bulky waste.
K.

“MRC” means the Municipal Review Committee, Inc., a nonprofit corporation

organized under the laws of the State of Maine which was formed by certain municipalities
within the State of Maine to assist them in their dealings with PERC.
L.

“SERF” means the Sawyer Environmental Recovery Facility located in Hampden,

M.

“Noninterested general partner” means any PERC general partner other than

Maine.

Defendants.
N.

“Effective Date” means the date and time upon which the merger of Casella and

KTI shall become effective pursuant to the Agreement and Plan of Merger between Casella and
KTI dated January 12, 1999, as amended.
III. APPLICABILITY
A.

The provisions of this Consent Order shall apply, on and after the Effective Date,

to Casella and KTI, and to all other persons in active concert or participation with Casella and
KTI who shall have received actual notice of this Consent Order by personal service or
otherwise.
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B.

Casella and KTI shall require, as a condition of the sale or other disposition of all

or substantially all of their assets or stock, or the sale of a substantial part of their assets in
Maine, other than as a result of bankruptcy or the action of any regulatory authority based on the
insolvency of Casella or KTI or their noncompliance with the regulatory requirements, that the
acquiring party agree to be bound by the provisions of this Consent Order with respect to the
continued operation of the Casella or KTI assets transferred to the acquiring party’s control.

IV.

PROHIBITED CONDUCT

Defendants are enjoined and restrained as follows:
A.

Defendants shall not enter into any contract for Small Containerized Solid Waste

Hauling Service with customers located in the designated counties-nnless the contract:
(1)

Permits customers to terminate such contracts by providing 30

days notice prior to the date of termination by any of the following means: mail,
fax, or e-mail; and
(2)

Limits the financial charge for early termination of the contract to

the lesser of Seventy-Five Dollars ($75) or two times the current monthly charge
or two times the average monthly charge over the most recent six month period;
and
(3)

Prominently calls to the attention of customers the provisions

required by subsections (1) and (2) above, in bold-faced type and a font at least
equal to that accorded to other standard form provisions, and in no event smaller
than Times New Roman 9 point type.
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B.

For any business providing solid waste hauling services or any municipality or

other governmental entity for which Casella, KTI or PERC has agreed to accept waste for
disposal at PERC, the Defendants (to the extent they control such operation) shall operate the
gate, scalehouse and disposal area of PERC under terms and conditions no less favorable than
those provided to Casella’s or RTFs vehicles which are engaged in solid waste hauling services;
and (to the extent they do not directly control such operation) shall take no action to permit or
encourage any other party to operate the gate, scalehouse and disposal area of PERC in any other
manner.
C.

Any contract for the transportation or disposal of residue from PERC shall be let

through a competitive procurement process. Casella and KTI shall be recused from any
negotiations, bid package preparation, solicitation, review and evaluation of bids on behalf of
PERC with respect to any such contract for any period during which Casella or KTI retain or
possess any ownership or operational interest (a) in SERF or (b) in any other facility owned or
operated by Casella as of the date on which this Consent Order is entered by the Court which at
any time (before or after entry of this Consent Order) has accepted residue from PERC for
disposal in the ordinary course of business, or has been or is offered or proposed as a disposal
site for such residue in the ordinary course of business. In those instances when they are
required to be recused, Casella and KTI will vote (or cause their designated representative to the
PERC management committee to vote) in favor of the recommendation of the noninterested
general partner with regard to the letting of any such contract unless it in good faith believes that
the recommendation is unreasonable, arbitrary or clearly not in the best interest of the
partnership. In the event that Casella and KTI vote against such recommendation, the matter
shall be referred forthwith to an independent arbitrator who shall have been selected jointly in
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advance by KTI, the noninterested general partner and MRC; and who shall, within thirty (30)
days of the date of the referral, determine in writing whether the noninterested general partner’s
recommendation shall be accepted, based upon the above criteria. At the conclusion of such
process, all material PERC records relating to the process (excluding those subject to attorney
client and work product privilege), including the record and resulting decision of any arbitration,
shall be open to inspection by the Attorney General and the MRC. Copies of all responses to bid
packages shall be provided to any participating bidder upon request. Each bid package shall
clearly and legibly inform bidders of their right to review responses to other bid packages
following award of the contract.
V. NOTICE
With respect to all contracts for Small Containerized Solid/Waste Hauling Service in
existence on the Effective Date, Casella and KTI shall notify all customers under such contracts
of the provisions required by sections IV (A) (1) and (2) above, by means of a notice whose form
shall have been approved in advance by the Attorney General, and which shall be sent by
certified mail, return receipt requested, within thirty (30) days of the Effective Date. Casella
and KTI shall thereupon, within a reasonable time, provide to the Attorney General a list of all
customers so notified, together with copies of return receipts.
VI. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties to this
Consent Order to apply to this Court at any time for such further Orders and directions as may be
necessary or appropriate for the construction, implementation or modification of any of the
provisions of this Consent Order, for the enforcement of compliance herewith and the
punishment of any violations hereof.
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VII. TERMINATION
This Consent Order shall terminate on January 1, 2019.

ANDREW KETTERER
Attorney General

Dated:

a
FRANCIS ACKERMAN
Assistant Attorney General
Bar No. 2125
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for State of Maine

Dated:

^

')
Pierce Atwooc
Counsel for Cassia Waste Systems, Inc.
One Monumentpquare
Portland, J>Ae ^04101-4033
(207) 79//I

IÌARÒLD C. PACHIOS
Preti, Flaherty, Beliveau & Pachios
Counsel for KTI, Inc.
443 Congress Street
Portland, ME 04104-7410
(207) 791-3000

State o f M aine v. Casella Wu, j Systems, Inc. and KTl, Inc.
Consent Order
Page 8

ORDER
IT IS HEREBY ORDERED AND DECREED, as set forth above.

Dated:
Justice of the Superior Court

